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UNION’S EXCEPTIONS TO ARBITRATION AWARD


This case concerns an award by arbitrator Joseph M. Sharnoff which held that the U.S. Department of Housing and Urban Development (hereinafter “Agency” or “HUD”) did not act improperly by refusing to allow union officials on 100% official time to participate in the HUD telework program.
  The arbitrator based his ruling in part on guidance prepared by OPM concerning telecommuting for federal employees (hereinafter “Guide”).  He concluded that because the guidance defined telecommuting as the performance of “officially assigned duties” at an alternative location, union officials on 100% official time could not participate in the program.  AFGE asserts that the arbitrator’s interpretation of the OPM Telework Guide is incorrect as a matter of law.  AFGE further contends that the arbitrator erred

in ruling that HUD did not commit an unfair labor practice by ordering Agency officials in the field to terminate existing telework arrangements which permitted union representatives to perform representational duties while in an official time status.  

FACTS


AFGE Council 222 is the exclusive representative of a nation-wide unit of employees at HUD.  This case concerns the refusal of the Agency to allow Carolyn Federoff, the president of AFGE Council 222, to work at home on 100% official time pursuant to the Agency’s telework program and HUD’s subsequent directive that all currently existing telework arrangements which permitted union officials to perform representational duties while in a telework status be terminated.  Ms. Federoff filed a grievance on August 30, 2002, asserting that HUD never responded to her request to work at home pursuant to the telework program.  Award 1-2.  The Deputy Director of Labor and Employee Relations for HUD sent out an e-mail on November 6, 2002, which stated that it had come to his attention that union representatives were engaging in union representational activity while in a telework status.  Id. 2.  The e-mail stated that the supervisors of these union representatives should be advised that “telework requests involving the performance of union representational duties should no longer be approved.”  The Agency denied the grievance, at the second step, asserting that union duties were not “officially assigned duties” which may be performed at home.  Id.  

Ms. Federoff filed a second grievance on December 18, 2002, entitled “Restrictions on Union Officials use of Telework.”  Id.  The grievance stated that the Agency had violated both law and the parties’ collective bargaining agreement.  In the grievance, Ms. Federoff noted that union representatives had participated in the HUD telework program for years, performing both agency work and union representational functions.  The grievance asserted that the Agency was in violation of Article 5 of the agreement regarding mid-term changes and 5 U.S.C. §7116.  

Id. 2-3.  

The Step 3 deciding official at the Agency granted Ms. Federoff’s individual grievance, but this decision was overturned by a subsequent memorandum by a higher level Agency official.  Id. 3.  The Agency asserted that having union officials who were on 100% official time work at home was contrary to the statute, which authorized telework, FLRA case law, and the parties’ collective bargaining agreement.  Id. 3.  The two grievances were combined for the purpose of arbitration and submitted to arbitrator Joseph M. Sharnoff.  

THE ARBITRATION AWARD


The arbitrator denied the grievance.  He concluded that

[t]he Union has not demonstrated that there exists under Supplement 3 of the Agreement, or applicable law, OPM Telework Guide, Agency Telework Program, or decisional authority, a right for Union representatives to perform Union representational activities on telework status.

Id. 40.

As an initial matter, the arbitrator determined that the Agency’s rescission of the decision of the Step 3 grievance official’s granting of Ms. Federoff’s grievance was appropriate “under the limited circumstances involved in this proceeding.”  Id. 40.  Specifically, he determined that the Agency was justified in overturning the Step 3 official’s determination because that determination was inconsistent with a recently issued HUD Labor Relations directive holding that union officials on 100% official time could not participate in the telework program.  The arbitrator noted that the propriety of the Agency’s action “turn[ed] on whether its interpretation [wa]s correct that the position taken by the Step 3 official was inconsistent with the terms of the [collective bargaining] Agreement, law rule or regulation. Id. 41. 

The arbitrator acknowledged that the prohibition against employees on 100% official time participating in telework programs was not contained in the enabling statute itself.  The arbitrator relied primarily on the OPM Guide to conclude that the prohibition was justified as a matter of law.  He stated:

In the Arbitrator’s judgment, the OPM Telework Guide, which is the statement of the agency mandated by Congress to establish and review telework programs in the Federal government, necessarily intended to limit the type of work performed in telework status to the performance of official agency duties.  There is no express intention, nor is there any necessary implication, that the performance of Union representational duties while in telework status is appropriate or permitted.

Id. 44.  The arbitrator relied on the following definition of telework in the OPM Guide:

Telework: Definitions

Telework- also referred to as telecommuting, flexiwork, and flexiplace- is an alternative work arrangement for employees to conduct all or some of their work away from the primary workplace.  This concept can be applied to a variety of work experiences.  The work location might be a residence, a telecenter (described later in this document), an office closer to the employee’s residence, or another acceptable location.  The telework schedule may be fixed or episodic.

Managers and supervisors are key players in the telework process.  They set the parameters of the telework arrangement and define telework for their organizations.  Studies show that clear guidance and direction increase the chances of success for telework programs.

Public Law 106-346 (FY 2001) Department of Transportation and Related Agencies Appropriations Act, Section 359 states that, “Each executive agency shall establish a policy under which eligible employees of the agency may participate in telecommuting to the extent possible without diminished employee performance.” The law defines telecommuting as “any arrangement in which an employee regularly performs officially assigned duties at home or other work sites geographically convenient to the residence of the employee,” and eligible employee as “any satisfactorily performing employee of the agency whose job may typically be performed at least one day per week at an alternative workplace.”

[Emphasis supplied by arbitrator.]

Id. 43-44.  The arbitrator noted that the statement that the definition of the term “telework” in the OPM Guide was taken from the law was not accurate, since the statute was silent on this matter.  Rather, he noted that the cited definition came from the House Conference Report, which accompanied Public Law 106-490.  Department of Transportation, Related Agencies-Appropriations, Public Law 106-346, 106th Congress, H.R. Conf. Rep. No. 106-940, October 5, 2000, reprinted in 2000 U.S.C.C.A.N. 1063, 1143.  Id.  45.  However, he concluded that the adoption of this definition in the OPM Guide precluded employees from performing representational duties on telework.  


The arbitrator cited to the holding in Department of Defense Army and Air Force Exchange Service and American Federation of Government Employees, 53 FLRA 20 (1997), that the performance of representational activities under §7131(d) of the CSRA does not constitute “work” within the meaning of §7106 of the Statute as support for his decision.  The arbitrator acknowledged that the union had cited to an FLRA decision holding that union representational duties should not be excluded from the calculation of credit hours, but stated that that holding was not controlling on the issue before him.  


Finally, the arbitrator concluded that the Union had not demonstrated that there was a past practice of allowing union officials on official time to participate in the telework program.  He acknowledged that the Union had demonstrated “without rebuttal by the Agency” that “there were several Union representatives who had been authorized by their supervisors to perform Union representational duties and/or Agency duties while in telework status.”  Id. 53.  He further found that 

There is no doubt that the supervisors in the field who supervised these Union representatives were aware of, and approved, the performance of Union representational work on telework status and that there also was approval of the applications in Headquarters.

Id.  Nonetheless, the arbitrator concluded that the approval of these telework applications at the headquarters level was not evidence of a past practice at the national level 

in the absence of a requirement that such approval be granted in the Agreement, law, rule or regulation, and in the face of indicia that such approval is not appropriate under the law and OPM Guidance and Agency program documents, if not necessarily illegal[.] 

Id. 53.  

ARGUMENT

I.  The Arbitrator Erred in Concluding that the OPM Guide and FLRA Precedent Precluded Employees on 100% Official Time from Participating in the Telework Program.

In his decision, the arbitrator correctly noted that the statute authorizing telecommuting for federal employees did not address the question of whether employees performing union representational duties could participate in the program.  However, he then concluded that the OPM Telework Guide prohibited participation from these employees, even though he acknowledged that, similar to the statute, the Guide did not explicitly address this question.  

The arbitrator relied on the definition of telecommuting in the Guide as “any arrangement in which an employee regularly performs officially assigned duties at home or other work sites.”  He determined that the use of the term “officially assigned duties” precluded the performance of telework by employees on official time.  The arbitrator’s conclusion--that this definition in the Guide, which did not address the issue of official time at all, prohibited employees performing union representational duties from participating in the telework program--is specious.  

The arbitrator’s reliance on the OPM Telework Guide is particularly unwarranted because Guide was merely intended as guidance to agencies.  The Supreme Court has held that such informal interpretations by administrative agencies are due only limited deference:  

Interpretations such as those in opinion letters—like interpretations contained in policy statements, agency manuals, and enforcement guidelines, all of which lack the force of law—do not warrant Chevron-style deference.

Christensen v. Harris County, 529 U.S. 576 (2000).  Accord Pitsker v. OPM, 234 F.3d 1378 (Fed. Cir. 2000).  Applying this holding, the Authority has recognized that OPM handbooks do not warrant deference, but are to be followed only if they are persuasive.  National Treasury Employees Union, Chapter 41 and Internal Revenue Service, Southwest District, 57 FLRA No. 123, pp. 11-12 (2001); Accord United States Department of the Air Force, 436th Airlift Wing, Dover Air Force Base, Dover, Delaware, 57 FLRA 304, 307 (2001)(FLRA declined to follow EEOC statement of law in comments accompanying regulation.)  

Moreover, the arbitrator’s conclusion that the employees on 100% official time cannot participate in telework is not supported by FLRA case law.  The decision he cited in the award--Department of Defense Army and Air Force Exchange Service and American Federation of Government Employees, 53 FLRA 20, 

(1997)-- is inapposite.  In that case the FLRA stated that “the performance of representational activities does not constitute ‘work’ of the agency with the meaning of Section 7106 of the Statute.”  53 FLRA at 24.  This case focused on the meaning of the term “work” in interpreting the management rights provisions in 5 U.S.C. Section 7106.  The agency had filed exceptions to an arbitration award, claiming that the award interfered with its right to assign work by preventing management from designating when a union official would engage in representational duties.  The FLRA held that management could not rely on §7106 to defeat the right of union representatives to use official time. The holding in AAFES has no bearing on the issue in this case: whether employees who are performing union representational functions may participate in an activity such as the telework program.

The arbitrator explicitly declined to follow the decision in a case which is much more instructive for the issue presented in the instant case--NTEU Chapter 65 and Department of Treasury, IRS, 25 FLRA 373 (1987).  In that case, the FLRA found that a proposal to allow union representatives to earn credit hours while on official time was negotiable.  The Authority rejected management’s argument that the proposal interfered with the right to assign work and was inconsistent with the Federal Employees Flexible and Compressed Work Schedules Act of 1982, 5 U.S.C. §§3401, 6101, 6120-6133.  The FLRA provided the following explanation of how hours spent in official time should be treated for purposes of earning credit hours:  

In the absence of any demonstration in the record to the contrary, if management scheduled a two-hour labor-management meeting during the employee’s basic work requirement, the employee’s participation in the meeting as a union representative on official time would count toward the fulfillment of that work requirement.  If the employee then worked two additional hours that day, the employee could earn credit hours for that work.  All that the proposal in this case would do is provide that if the agency scheduled the meeting before or after the employee’s basic work requirement instead of during that time, the employee similarly could earn two credit hours.  Thus, any portion of that ten-hour period is work time within the meaning of the Act, or “duty time,” and any point in that ten-hour period in which an employee conducts Union representational activities in meetings scheduled by the Agency would constitute work time or “paid time” during which an employee could conduct such activities on “official time.”  

25 FLRA at 276.  (Emphasis added.)  The decision definitively establishes that time spent in representational duties is considered duty time.  Thus, in the instant case, an employee on official time would be on duty time and could participate in the telework program.


Further support for the proposition that the OPM guidance does not preclude telework for employees on 100% official time is provided by an FLRA decision which explicitly discusses telework.  In that decision, AFGE, Local 3911 and EPA, 58 FLRA No. 20 (2002), the FLRA upheld an arbitrator’s determination that management had not violated the parties’ negotiated agreement by denying a union official’s request to work at an alternative work location while on official time.  The negotiated agreement in that case specifically stated that management was responsible for ensuring that employees were “[p]erforming only official EPA business while on a Flexiplace assignment[.]”  (58 FLRA No. 20, p. 4)  The arbitrator decided in favor of management, based on the language in the collective bargaining agreement.  

It is significant that, in the EPA case, the FLRA did not find that a proposal for union representative use of official time while teleworking was precluded as a matter of law.  Rather, the Authority simply affirmed the arbitrator’s decision, which was based on his interpretation of the parties’ negotiated 

agreement.
  

II.  The Arbitrator Erred In Concluding That The Union Had Not Established A Past Practice of Permitting Telework At The Agency.

The arbitrator inexplicably concluded that the Union had not demonstrated that the Agency had established a past practice of allowing union officials to perform union representational duties on telework despite his own factual findings which clearly established that there had been such a past practice.
  The arbitrator made the following factual findings regarding this issue:

The Arbitrator notes that the Union has demonstrated, without rebuttal by the Agency, that there were several Union representatives who had been authorized by their supervisors to perform Union representational duties and/or Agency duties while in telework status.  These Union representatives each filled out the required documents which included accounting for their performance of Union representational functions.  There is no doubt that the supervisors in the field who supervised these Union representatives were aware of, and approved, the performance of Union representational work on telework status and that there also was approval of the applications in Headquarters.

Id.  The arbitrator’s conclusion that there was no probative evidence of knowledge of HUD officials at a national level of the practice of allowing union officials on official time to participate in telework is contradicted by his own finding that several union officials had such arrangements, their supervisors were aware of these arrangements, and these arrangements had been pre-approved by agency headquarters.  The Authority generally has held that an arbitrator’s determination that a past practice did not exist cannot be challenged.  However, in a ULP case, the FLRA reversed an ALJ’s determination that no past practice had been established because the existence of the past practice had not been disputed by management.  Department of the Air Force, Wright-Patterson Air Force Base, Ohio and IAFF Local F-88, 55 FLRA 968, 970(1999).  Similarly in the instant case, the arbitrator erred in finding that the Union had not established the existence of a past practice when the facts as he determined them to be clearly demonstrated that higher level management had established the practice through its approval of telework arrangements for union officials.  Reversal of the arbitration award is warranted where the arbitrator’s legal conclusion is directly contrary to his factual findings.  

CONCLUSION

For the foregoing reasons, AFGE asserts that arbitrator’s conclusions that the OPM Telework Guide precluded union officials from performing union representational duties while telecommuting and that there was no past practice at the Agency of allowing union officials to perform representational functions on telework be reversed.  
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The Arbitrator’s decision that the Union did not establish a past practice of permitting telework is contrary and contradictory to his determination of the facts at the arbitration hearing.  The Union does not argue with the Arbitrator’s finding of the facts in this case with the issue of the past practice, but believes that the facts that were established by the Arbitrator are inconsistent with his final decision.

The Arbitrator’s reliance on the OPM Guide to decide that Union representational duties could not be performed during telework is contradictory.  The Union contends that the Arbitrator’s award is deficient because it is “contradictory[,] so as to make implementation of the award impossible.”  Veterans Administration Hospital and National Association of Government Employees, 5 FLRA No. 12 (1981).  The Arbitrator based his final decision on the fact that there could be no past practice where the practice itself was illegal.  As demonstrated in Section I, the Arbitrator’s interpretation of the OPM Guide is erroneous.  Therefore, this argument cannot be used to conclude that there was no past practice.

Even if the court finds that the Union’s argument goes against the Arbitrator’s finding of fact, the Union contends that the award is deficient based on a non-fact.  To determine this, there must be a “central fact underlying the award [that] is clearly erroneous, but for which the arbitrator would have reached a different result.”  US Department of the Air Force and National Federation of Government Employees, 48 FLRA 589, 593 (1993).  The Authority will not find an award deficient on the basis of an arbitrator's determination on any factual matter that the parties disputed at the hearing. Id. at 594 (citing National Post Office Mailhandlers v. United States Postal Service, 751 F.2d 834, 843 (6th Cir. 1985)).
 
In this case, the Arbitrator made his final decision based on the fact that no past practice of Union representational duties during telework existed.  This is a “central fact” that is “clearly erroneous,” and the finding of a past practice would yield a different result from the Arbitrator.  Additionally, the parties did not dispute the fact that seven Union representatives engaged in Union activities while participating in telework, that Management knew about the activities, and that Headquarters knew about and approved the activities.

� The arbitrator’s name address and copies of the award, the Union’s post-hearing brief and the Agency’s post-hearing brief are attached to these exceptions as attachments one through four respectively.


�In the instant case, the arbitrator concluded that the parties’ negotiated agreement and supplement did not explicitly provide for employees on 100% official time participating in telework, but his denial of the two grievances was primarily based on his conclusion that such participation was contrary to law, based on the OPM Guide.


� In part, the arbitrator’s conclusion was based on his determination that the OPM Guide precluded union officials from participating in the telework program.  As discussed in Section I, this holding is erroneous, and cannot be relied on to hold that HUD’s actions in terminating existing telework agreements for union officials did not constitute an unfair labor practice.
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