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SUBIEET: Agency Response to Union’s Motion to Compel — HUD/AFGE Grievance of
the Parties — Fair Labor Standards Act Exemptions, Overtime, Comp Time ete.

This memorandum is in response to the Union’s subject Mation to Compe] dated
September 28, 2005 (Attachmentl). ( In the interest of expediency, and since all Parties
have been served the complete Motion to Compel, its attachments have not been faxed.)
In its motion the union addresses data requests associated with two Grievances of the
Parties, the Sumday Travel FLSA Grievance, and the GoP FLSA Overtime. Those two
grievances have been joined for the purposes of the instant gricvance arbitration, The
data requests for each of the two grievances are addressed below in order of their
appearance on the Motion to Compel.

Sunday Travel FL.SA Grievance
1. The Ageney responded to this item on April 4, 2004 (Attachment 2),

2. This data is not reasonably available under 5 U.S.C. 7114(b)(4). It would require
a manval search of each individual travel order. This response was conveyed 10
the Union in prior to its filing of the GoP FLSA Overtime. If the Union elects to
submit additional justification for its request, Management will reconsider its
decision.

With respect to the April 15, 2004 follow-up data request (Attachment to the
Union’s Motion to Compel) the Agency provides the Email message (Attachment
3) that specified that non—duty travel was not mandatory. The Agency believes
that this data was previously provided to the Union.

3. Please see the response 1o #2 above.
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GoP FLSA Qvertime

This data was provided to the Union in hard copy in January, 2004 and updated in
September 2005,

This data is neither reasonably available nor necessary in bulk under 5 U.S.C.
7114(b)(4). The Agency will provide available position descriptions, as
appropriate to promote settlement discussions or, alternatively, for the arbitration
process. If the union elects to submit additional justification for this request,
Management will reconsider its decision.

Please see the response to #2 above.
This data is not available under 5 U.S.C. 7114 (b)(4)(A) and (B).

Available worksheets were provided to the Union prior to the September 28, 2005
mediation session.

The names of the individuals who produced the FLSA determinations referred to
in #5 above are; Gary Lyman, Ed Silver and Marlene Thrash.

This data is not available under 5 U.S.C. 7114 (b)(4) (A). The Agency previonsly
advised the Union of this fact.

Please see the response to #7 above,

Please see the response to #7 above.

CC: Sean Rogers, Esq., Arbitrator
Carolyn Federoff, President, AFGE HUD Council

Attachments

[Fiaz
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IN THE MATTER OF ARBITRATION BETWEEN:

NATIONAL COUNCIL OF
HUD LOCALS 222, AFGE, AFL-CIO,

lssues: Fajr Labor Standards Act
Exemptions, Overtime,
Comp Time, ete.

Union,
and

U.8. DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT,

Arbitrator:  Sean J. Rogers, Esq.

Agency.

Union's Mation to Compel

The Unian, throaugh Caunsel, moves for an Order compelling the Agency to produce
properly requested Iinformation or, in the altemative, for an adverse inference.

. Background

Sunday Travel FLSA Grievance

On June 18, 2003, the Unien filed a Grievance of the Panies ("GoP")(Attached) over a
pattern and practice of management directed travel by employees during non-duty
hours without compensation. The Union alleged violations of the HUD/AFGE

Agresment, law, rule and regulation,

In the GoP, the Union requested certain information pursuant to 5 USC §7114(b),
including: ‘

|» “Please provide a list of all persons who traveled on May 4, [2003] including thsir
name, position, series, grade and FLSA status, and advise if thay were
compensated for non-duty hour travel. If any person is GS-11 or below and the
agency has determined that sthe is FLSA sxempt, please provide a copy of the
person’'s position description,

A %‘or the last three years, please provide a complete list of all employzes who
traveled during non-duty hours;

2. Foreach employee identified, please provide his/her name, position, series,
grade and FLSA status, and advise if s/he was compensated for non-duty hour

travel. If any person is G3-11 or below and the agency has determined that s/he
is FLSA exempt, pleass provide a copy of the persor’s position description,”

S
ATTACHMENT # )
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On March 8, 2004 and April 15, 2004, the Union reiterated its §7114 request for
information (attached).

GoP FLSA Overtime

On December 24, 2003, the Union filed a Grisvance of the Parties on behalf of all
bargaining unit employees, claiming fallure to propery classify employees under the
overtime provisions of the FLSA, and failure to property and fully compensate
employees for overtime work (Attached),

Alsa included in the FLSA Overtime GoP was a Request for Information pursuant to
§7114(b), which requested, inter alia:

“Please provide the following information prior to the Grievance meeting in this
case, but in no case later than fifteen (15) calendar days from the data this
Grievance is filed:

1. A list of all bargaining unit employees representad by the Union, including
first and last name, position title, Agency position number, job Seriss,
grade and step, FLSA exempt or non-exempt status, email address,
buginess phone number and business address (in hard copy ang
electronic format)

2. A copy of each employae's position deseription.
3. A copy of one SF-50 for each employee since 12/24/00.

4, A copy of all information relied upon to classify each bargaining unit
employee.

5. A copy of any FLSA worksheets for each employze since 1/1/90.

6. The name of the individual(s) who made the determination to exempt each
FLSA exempt employes, the date the decision was made, and a copy of
all information relied upon to make the determination.

7. A copy of any Agency FLSA consistency review since 1980,

8. A list of all overtime worked by sach bargaining unit employee since
January 1, 1999, by employse.

9. A list of alf comp time worked by each bargaining unit employee since
January 1, 1996.”
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The Aqency has at no time refused to provide any of the information based upon failure
to provide particularized need, or produced any countarvailing interast to production of
the information. .

The Agency provided the Union with a list of employses, effactively a “snapshot” of the
bargaining unit, in paper form only, The Agency stated that it cannot provide a list of
overtime hours worked or comp time hours worked. The Agency stated to the Union
that it relied upon grade to classify employees, and based upon that representation the
Union temporarily withdrew its request for position descriptions. Recently, the Agency
provided FLSA worksheets dated August 2004 which stated that they relied upon
Position Desctiptions (aftached). The Union requested that the Agency provide those
PDs and received Pesition Descriptions classified in April 2005 (Attached). Obviausly
the Agency is withholding information.

The Agency to date has not provided any other information requestad, including “The
name of the individual(s) who mada the determination to exempt each FLSA exampt
employes, the date the decision was made, and a aopy of all information relied upon to
make the determination.” Nor has the Agency provided a list of which of the exemptions
provided for in the FLSA and OPM/DOL regulations it is relying upon in its defense.

Union’s Need for Information

In accordance with the above, the Union presented a statement of particularized need,
which was never challenged by the Agency.

Nevertheless, the need for the information is obvious. Although the Agency has
stipulated that it relied upon grade to classify HUD employees as FLSA exampt, it now
claims that & relied upon PDs in making its ex post facto exemption rationalizations.
Although relying upen PD is also an invalid and insufficient basis for FLSA
classifications, the Union needs the PDs in order to determine the Agency’s basis and
whether it may even approach a good faith attempt at compliance.

The Union clearly nseds to know which exemption the Agency is relying upon to claim
that exampt employees are properly @xempt. The Agency must gither provide an
exemption or cade the employes(s). An exemption is an affirmative defense which
must be raised by the Agency, and pled spacifically. Without that information, the
Agency cannot defend its case. Further, allowing the Ageney time to coma up with ex
post facto rationalizations and to construct g cage when there really is no case
prejudices the Unian and its bargaining unit.

Agency’s Failure to Produce Information is Prejudicial and Unwarranted

The Agency has had over two years to produce the information requested in the Sunday
Travel Grievance, The Agency has had 1 year, 10 months te produce the infarmation
requested in the FLSA avartime Grievanca. That is sufficient time ta gather the
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information, sufficient time to evaluate the necessity of the inforation and sufficient
time 1o produce the information,

Given the status of this case and its being in active litigation, the undue defay has
prejudiced the prograss of the case and the Union's ability to prapare for hearings.
Further delay is definitely unwarranted and will anly further prejudice the proceedings as
a whole and the Union and its Unit in particuiar.

Conelusion

The Union requests that the Arbitrator ORDER the Agency to produce the requested !
information within ten (10) days or that he draw an adverss inference from the Agency's

failure to produce the information.
NATIONAL COUNCI). OF HUD LOCALS 222,

By: Michael J. Snider, Esq.
Snider'& Associates, LLC
104 Church Lane, Suite 201
Baltimors, MD 21208
l 410-653-9060 phone
410-663-8061 fax
mike @sniderlaw.com email

g: ) : %
4 e A
BY: Carolyn\Faderoff, P

P.O..Box 5961
Boston, MA 02114
fax - §17/565-7337
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Certificate of Service

[ certify that a copy of the foregoing was served upon the following today, via hand
delvery:

Arbitrator Sean J, Rogers, Esq.
Sean J. Rogers & Associates, LLC
1100 Gatewood Drive

Alexandria, VA 22307

Dfc.: 703-766-2794

FAX: 703-768-2795

Norman Mesewicz, Ezsq.

Deputy Director, Labor and Employee Relations Division
U.S. Department of Housing and Urban Development
451 7th Street, SW, Room 2150

Washington, DC 20410

Carolyn Federaff

c/o HUD

10 Causaway St.
Boston, MA 02222-1082

/

Michael/ﬂ'.

Date: Septembsr 28, 2005
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Norman Mesewicz To: Caralyn FederoffyOGC/ROS/HUD@HUD

R [
04/02/2004 02:23 PM 1 ocr: SUNDAY TRAVEL DATA

Carolyn,

inta FedEx today went the information we discussed regarding the Council's original Non-Duty
Travel Grievance of the Parties.

It consists of the name and duty stations of the PIH employees who were asked to travel on
Sunday,and the statement regarding the Sunday travel requirement. Also provided is an Alpha
by grade printout of HUD staff and their FLSA codes.

Norman

-
RTTACHMmENT Fe D,
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ﬂ"‘ & .: 'tn George K, Dickey To, Norman Mesewicz/ADMINHHOMUD@HUD
' 'm " i e
. #‘&?ﬁ_ﬁ 06/19/03 01:20 PM Subject: RMIIP Training.-Travel on Sunday

Noman: Here is the message from Laure. She was very involved in the planning etc. for the training in
question. This should address request a and b for PIH.

She has also included a spreadsheet which shows who the panicipans were. As discussad, an NFC run
could showing grade, series and other information requssted. :

Should you need anything mare from Pir, please lat me knowl
—~ Forwarded by George K. Dickey/PIHMHHQMHUD on 06/19/03 01:21 PR wueme

TR Laure Rawson Te: George K. Dickey/PlH/HHO/HUD@HUD
,@, 08/19/03 11:00 AM cc: Patricia S. Amaudo/PIHHHQIHUD@HUD, David R.
ol Liaya/PIHMHHQ/HUD@HUD, Christine Jenkins/PIHHHQ/HUD@HLUID
AALL G AIAL, Subject: RMIIP Training=Travel on Sunday
George—

Attached is the final list of PIH participants from the May Sth RHIIP Training. In answer to your question
about the direction that was given to the field ahout traveling on Sunday, | can paraphrase what | said ona
Directar's conference call 2-3 weeks befare the training: Training participants are expacted to be at the
training from 8:00 am Monday morning until Noon on F riday. If you are not able to make that commitment -
then let your Director know, and someone else can be sent in your place.

Please let me knaw if you need anything glss. | will be back in the office on July 7th. Thanke,

Laure

X

PIH_Final_Attendes
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