
We are requesting that the General Counsel consider requesting Authority permission to seek appropriate temporary relief under 5 U.S.C. 7123(d).  The facts are set forth below, followed by a brief explanation of how the FLRA criteria for temporary relief are met:

FACTS: 


On or about August 29, 2005, Hurricane Katrina hit New Orleans.  The U.S. Department of HUD (HUD, or the Agency) maintains an office in New Orleans.  AFGE Council 222 represents approximately 63 bargaining unit employees in this office.  HUD closed the office.  Despite making two demands to bargain the redeployment and reassignment of New Orleans bargaining unit employees (on September 23 and November 2) (exhibits A and B, respectively), Management has refused to bargain.  The Deputy Secretary issued a memorandum November 17, 2005, stating, among other things, that employees who are able should return to work in the New Orleans office on November 28, 2005 (exhibit C).


Documents submitted herewith clearly demonstrate the Council’s persistence in working with Management on these issues.  We understood that this was an emergency and did not want to unduly interfere with Management’s right and ability to meet HUD’s mission.  We asked for regular communication about employee working conditions (see for example exhibit D).  Management failed to respond.  The Council made its first demand to bargain on September 23 (exhibit A).  On September 27, in a meeting between Council President Carolyn Federoff (hereinafter CP Federoff) and Assistant Secretary for Administration Keith Nelson (hereinafter AS Nelson), Management agreed to regular calls.  The first call was held on September 28.  Management cancelled the second call to be held on October 7 without notifying the Council (exhibit E).  On October 12, the Council Chief Negotiator Sal Viola (hereinafter Viola) sought to reschedule the meeting (exhibit F).  Management rebuffed his request (see second electronic mail message on exhibit G).  On October 14, CP Federoff intervened, reminding Management representative Barbara Edwards, Deputy Assistant Secretary for Human Resource Management (hereinafter DAS Edwards) that the Council had been very cooperative in the face of Management intransigence (exhibit G).


On October 17, Carlos Osegueda, Branch Chief, Labor and Employee Relations in Ft. Worth (hereinafter Osegueda), advised the Council that the Federal building in New Orleans had reopened, but that no decision had been made regarding when HUD employees would be asked to return to work (exhibit H).  On October 20, Management and the Council held a conference call.  On October 24, Osegueda advised the Council that the HUD office would reopen November 1, with a “skeleton crew of HUD Managers . . ..”  He further advised that Management had a goal of “this week” to complete a proposal concerning reemployment of New Orleans employees (exhibit I).


On October 27, another conference call was held between the Council and Management.  CP Federoff reiterated the Council’s intention to bargain procedures and appropriate arrangements in connection with Management’s proposals for the reemployment of New Orleans employees.  We discussed needed timelines to complete negotiations, and agreed that we need at least three weeks notice before Management discontinues automatic Administrative Leave for New Orleans employees.  [Note that the Council believed Management would do the right thing.  In an electronic mail message dated October 5 from Craig Clemmensen, Associate Deputy Assistant Secretary for Operations, Office of Housing, CP Federoff is advised that “[i]ndividuals can get 6 months of Admin leave as they rebuild their lives again . . .” (see fourth electronic mail message on exhibit J).]  

On October 28, Management advised us that no decision had been made with regard to the length of time Administrative Leave would be available, but that the regulations included no time limits (exhibit J).  CP Federoff met again with AS Nelson about HUD’s plans for reemployment of New Orleans employees on November 2.  She asked to have Viola attend via conference call (exhibit K), but Management refused.  Although Management insisted that CP Federoff attend alone, the following Management representatives were in attendance:  AS Nelson;  DAS Edwards;  Marianne Nazzaro, assistant to the Deputy Secretary;  Sharman Lancefield, Deputy Assistant Secretary for Operations, Office of Administration;  and David Enzel, Deputy Director, Field Policy and Management.  CP Federoff laid out the major points the Council would like to see in any reemployment recommendations approved by the Deputy Secretary, and followed up the meeting with an electronic mail message (exhibit L).  Also on November 2, Viola filed another demand to bargain (exhibit B).  This demand was discussed at the meeting, and CP Federoff reiterated the Council’s right to bargain procedures and appropriate arrangements.

On November 8, Viola sent an electronic mail message to AS Nelson and other Management representatives seeking confirmation on dates for negotiations, and offered the week of November 28.  On November 14, CP Federoff met with Deputy Secretary Roy Bernardi.  She reviewed the major points that were discussed at the October 28 meeting.  The Deputy promised CP Federoff that she would receive a copy of the proposal before he signed it.  By electronic mail sent November 14 at 5:13pm, Carolyn Davis, Director, Labor and Employee Relations Division, advised Viola that:

Please know that the Department is interested in keeping lines of communication open and working with the Union to resolve concerns reasonably and promptly.  However, the Department is operating in an emergency mode in relation to Hurricane Katrina at this time and thus, we would like to maintain weekly meetings to address Union and Management concerns about returning employees to work at the HUD New Orleans Office.  (see ninth message on exhibit M)

Viola responded at 7:31pm that he was unsure if her intent was to deny bargaining.  He further asked to participate in a meeting of New Orleans employees in the Ft. Worth Office for which the Council was not notified (eighth message on exhibit M).   


At 10:57am on November 15, Davis advised Viola that Management would not bargain, and that the local union representative in the Ft. Worth office had been notified of the meeting with New Orleans employees (seventh message on exhibit M).  At 11:23am Viola advised Davis that the Council believe bargaining was in order, and further challenged Management’s interference with the Council’s right to select its representatives (ninth message on exhibit N).  He again complained that Management was interfering with the Council’s right to select its representatives at 6:10pm on November 15 (seventh message on exhibit N) and again at 7:27am on November 16 (second message on exhibit N).


CP Federoff sent an electronic mail message to DAS Edwards with a copy to AS Nelson on November 16 at 8:40am asking what the problem was—why was Management refusing to notify the Council’s designated representatives for New Orleans, and why was Management refusing to bargain (exhibit N).  She has not received a response.  She also sent a message to Davis presenting the Council’s position regarding the right to bargain (sixth message on exhibit M).  She has not received a response.


CP Federoff had included Nazzaro (special assistant to the Deputy Secretary) on the electronic mail message to Davis.  Nazzaro confirmed receipt of the information and asked for CP Federoff’s facsimile number so that she could send a copy of the draft reemployment memorandum.  Nazzaro further advised that the date for implementation would be moved back from the stated November 28 to December 5 (fifth message on exhibit M).  At 11:05am November 16, Nazzaro advised CP Federoff that the effective date would remain November 28 (fourth message on exhibit M).  


At 12:40am, CP Federoff provided comments, seeking clarification of Management’s intent with regard to the proposed reemployment memorandum (third message on exhibit M).  As set forth in her comments, the proposed memorandum was confusing.  Does it require employees to return to work in New Orleans by November 28, or does it set forth four options?  What is the process for determining which option is available?  She asked that the memorandum be changed to provide more clarity and process.  

CP Federoff also left a voice mail message with Nazzaro reiterating the need to bargain, and the belief that the Council’s proposal to extend the deadline to December 12 would allow the parties to bargain the week of November 28, and allow the week of December 5 for employees and Management to follow the bargained for process for determining which reemployment option employees were assigned.  Nazzaro advised that she received CP Federoff’s voice mail and that Management was “looking into this” (exhibit M).


At 8:15pm on November 16, Osegueda advised the Council that the Deputy had signed a memorandum regarding reemployment, and a formal discussion would be held with New Orleans employees on November 21, 2005 (exhibit O).  CP Federoff called the Deputy Secretary’s Office on November 17 seeking a copy of the memorandum.  She received it at approximately 11:50am.  No changes had been made (see exhibit C).


Management continues to refuse to clarify Management’s intent in the memorandum and continues to refuse to bargain.

REQUEST FOR INJUNCTIVE RELIEF


We believe the actions of the Agency meet the criteria for temporary relief.  Granting such relief is “just and proper” and the evidence clearly establishes that an unfair labor practice is being committed.  Further, such relief would not interfere with the ability of HUD to carry out its essential functions

1) The matter is serious.  Most New Orleans employees do not have housing, nor do they have access to housing in the New Orleans area.  We note that other agencies, such as the National Finance Center (Department of Agriculture), have provided housing assistance to their New Orleans employees.  However, because HUD’s mission involves housing, HUD has been unwilling to extend assistance to employees in finding housing, citing a potential conflict of interest.  HUD employees are being provided less and will continue to receive less support than other public and private employees.  Further, the infrastructure of New Orleans is severely lacking, including access to electricity, gas, gasoline, groceries, schools, and medical facilities.

We ask that the FLRA also consider the enormity of damage caused by Hurricane Katrina, both to the physical city and to the emotional well-being of its inhabitants.  When reviewing requests for injunctive relief, courts have considered likely emotional distress, depression, increased drug use, decrease in feelings of a useful life, and a reduced sense of well-being.  EEOC v. Chrysler Corp., 733 F.2d 1183, 1186 (6th Cir. 1984).  We have bargaining unit employees in FEMA sponsored hotels, facing eviction on December 1 and uncertainty about their future with HUD.  We have bargaining unit employees on temporary duty in Ft. Worth crying in the hallway under a looming threat that they could be ordered to return to New Orleans with 48 hours notice.

The matter screams for collective bargaining.  The Council has the duty to bargain a fair and equitable process that New Orleans employees can use to determine which of the four options they will be assigned immediately, as well as future changes in assignment.

2) The law is clear regarding Management’s duty to bargain.  Section 7106(a) states that it is “subject to subsection (b) of this section, . . .” and subsection (b) states that “nothing in this section shall preclude [negotiations on] procedures . . . or appropriate arrangements . . ..”  7106(a)(2)(D) regarding emergencies is not exempted from subsection (b).  The record is clear that we cooperated with Management to ensure their flexibility to meet the emergency.  But twelve weeks provided ample time for Management to meet its duty to bargain.

3) The granting of temporary relief would not interfere with the ability of the Agency to fulfill any essential function, nor interfere with the Agency’s mission in any way.  HUD is currently operating under a Continuity of Operations Plan (COOP) and all of New Orleans work is being performed from other offices.  Additionally, more than 680 HUD employees from other offices volunteered to provide disaster relief.  The Agency is functioning.  The Council is proposing a minor delay to increased operations in New Orleans by New Orleans staff, and has no objection to the assignment of disaster relief volunteers to the New Orleans office in the interim.

4) The Council has pursued remedies for this matter as quickly as possible.  Management has delayed and obfuscated and refused to respond.  Any delay is due strictly to Management.

5) Failure to maintain the status quo will frustrate the remedial purposes of the Statute.  Without temporary relief, the violations of the statute cannot be remedied effectively after Management implements the November 17, 2005, Deputy Secretary Memorandum.  It will be impossible to restore the status quo through the ULP process because of the passage of time.  Further, once employees are assigned a reemployment option, bargaining will be moot with regard to the procedures and arrangements for assignment of reemployment options.  A final order of the FLRA would be rendered meaningless or ineffectual by the passage of time that is normally required for processing of a case through the administrative procedure.  

6) Management’s refusal to bargain undermines the fundamental right to engage in collective bargaining.  

Witnesses in this matter are:  

Carolyn Federoff, President Council 222

617/994-8264 or 617/312-4278

Salvatore Viola, President Local 3451

973/622-7900 x3165 or 917/607-1474

Dorothy Pleasant, President Local 3475

504/432-2382

PAGE  
5

