ARTICLE 21
UNACCEPTABLE PERFORMANCE ACTIONS
Section 21.01 General.

(1)
The Parties recognize that at times it is necessary to take action to reduce in grade or remove an employee who cannot improve performance to an acceptable level. 

(2)
The grievance procedure for reducing in grade or removing an employee for unacceptable performance is set forth in this Article and is in lieu of the procedures identified in Article 22 (Grievance Procedure).

(3)
For purposes of this Article, the following definitions apply:

(a)
Critical Element - A component of an employee's job that is of sufficient importance that performance below the minimum standard established by Management requires remedial action and may be the basis for removing or reducing the grade level of that employee. Such action may be taken without regard to performance on other components of the job.

(b)
Days - Calendar days.

(c)
Opportunity to Demonstrate Acceptable Performance - A chance for the employee to show that he/she can meet the established minimum performance standards for the critical elements of the job.

(d)
Performance Standards - The expressed measure of the level of achievement established by Management for the duties and responsibilities of a position or group of positions. Performance standards may include, but are not limited to, elements such as quantity, quality, and timeliness.

(e)
Reasonable Time - (As used in Section 21.02 (1)) an amount of time commensurate with the duties and responsibilities of the employee's job which is sufficient to allow the employee to show whether he/she can meet minimum performance standards.

(f)
Reduction in Grade - The involuntary assignment of an employee to a position at a lower classification or job rating level.
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(g)
Removal - The involuntary separation of an employee from employment with an agency except when taken as a reduction-in-force action.

(h)
Unacceptable Performance - Performance of an employee which fails to meet established minimum performance standards in one or more critical elements of such employee's position.

(4)
This Article does not apply to:

(a)
Actions based in whole or in part on misconduct;

(b)
A reduction in the grade previously held by a supervisor or manager; or

(c)
A reduction in grade or removal of an employee who is serving a probationary period or trial period under an initial appointment.

Section 21.02 Procedures.

(1)
If an employee fails to meet the performance standards, Management will identify in writing for the employee the critical element(s) for which performance is unacceptable and specific examples illustrating the performance believed to be deficient and provide a reasonable time or opportunity to demonstrate accept​able performance. Management shall assist the employee to the extent feasible to improve the performance to the required level.

(2)
If, after being given the opportunity to perform and assistance to improve, the employee continues to fail to meet performance standards for one or more critical elements, Management must consider removing the employee, or reducing him/her in grade, or other appropriate action.

(3)
Normally the notice of proposed action must be consistent with the most recent periodic performance review.

(4)
An employee whose reduction in grade or removal for unacceptable performance is proposed is entitled to:

(a)
Advance written thirty- (30) day notice which identifies the specific instances of unsatisfactory performance within the last twelve (12) months and the critical element or elements of the employee's position involved in each instance. Upon the employee's request, Management will provide one (1) copy of the documentation relied upon to support the proposed action.
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(b)
A notification that the employee has the right to reply to the proposal orally and in writing within fifteen (15) days and to be represented by an attorney or other representative which includes the right to Union representation.

(c)
A written decision by an official who is in a higher position than the official who proposed the action. The Deciding Official will be identified in the Notice of Proposal.

(5)
Only instances of unacceptable performance which occurred during the one- (1) year period ending on the date of the advance notice may be used as the basis for an action. Any improvement in the employee's performance during the notice period will be considered when the final decision is made.

Section 21.03 - Union Notification.     When Management issues a notice of proposed action under this Article to an employee in the unit, Management shall so notify the Union. When Management issues a notice of decision on such an action to an employee in the unit, the Union will be given a copy upon request.

Section 21.04 - Standard of Evidence.     The standard of evidence required for unacceptable performance action is "substantial evidence."

Section 21.05 - Grievance Appeal Rights.

(1)
The decision of Management regarding: 

(a) Reduction-in-grade; and/or

(b) A removal

Will be sent to the employee and, upon request, given to the Principal Office Representative. Within twenty (20) calendar days of the employee's receipt of the notice, the Union may invoke arbitration.

(2)
The following procedures apply:

Suspensions of 14 days or Less

If arbitration is not invoked by the Union, the matter is closed for purpose of the grievance/arbitration procedure.
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(3)
Suspension of more than 14 days, Reduction-In-Grade or Removal
(a)
Within twenty (20) calendar days of the effective date of the action, the employee may appeal the matter to the Merit Systems Protection Board (MSPB).

(b)
If the employee elects not to appeal the matter to the Merit Systems Protection Board, then the Union may invoke arbitration within twenty (20) calendar days of the employee's receipt of the notice.

(4)
If an employee believes the action to be based in whole or in part on prohibited discrimination (race, age, sex, national origin, etc.,) in lieu of paragraphs 2, 3(a) and (b) above, he/she may utilize the EEO complaint procedure by either filing a grievance at Step I of the Grievance Procedure (see Section 22.14) or by filing an EEO complaint in accordance with the statutory appeals process (see Section 19.09(2) and (3).
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